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1. “Uber” – acting in the Dutch company form Uber B.V. – began offering its ser-

vices on 15 April 2014, originally in Berlin, then in the cities of Frankfurt, Ham-

burg, Munich and Düsseldorf as well. It was very easy to use this brokerage 

service. Guests had to register and download the Uber Pop app. Thanks to this 

software, they could enter their travel desire and state the target location on 

the app of their smartphone. This data was then sent to the Dutch server. 

From there the information was sent to an Uber driver who was near the lo-

cation of the travel guest. The driver issued an automatic debit authorisation 

to Uber B.V.. Title to the receivable was not held by Uber B.V., however, but 

rather by the driver. B.V. received 20% of the amount paid as commission. The 

rest was paid out to the driver1.  

 

2. The entry of Uber B.B. in the market triggered a veritable earthquake among 

German taxi businesses. Commercial supervisory authorities issued cease-

and-desist orders prohibiting Uber B.V. from using the app or similar services 

and from brokering private drivers and passenger guests for the purpose of 

transporting persons in all major cities in which B.V. offers its services in Ger-

many.  

 

3. Uber B.V. sought injunctive legal protection against these cease-and-desist or-

ders before various administrative courts. The administrative courts generally 

upheld the prohibition2. The crucial aspect for the respective administrative 

courts here was that the business activity “Uber Pop” constituted carriage of 

persons with motor vehicles in the meaning of the so-called German ”Passen-

ger Transport Act” (Personenbeförderungsgesetz). Uber B.V. itself concludes 

contracts with the users of the app as parties demanding carriage services. It 

sets travel prices at different levels itself. Although Uber B.V. does not keep 

                                                
1 Bauer/Friesen, Uber Pop – rechtlich Top oder eher ein Flop, DAR 2015, 61; Rebler: 

Mi(e)tfahrgelegenheit modern – WunderCar und Uber Pop: rechtliche Grauzone oder schon Illegalität?  
2 Berlin Administrative Court, decision rendered on 26 September 2014 – VG 11 L 353.14; Hamburg Su-

perior Administrative Court, decision rendered on 26 September 2014, 3 Bs 175/14    
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motor vehicles itself or pay any taxes or social security contributions for the 

drivers, it nevertheless controls and is responsible for the transport of users 

of the app ranging from its advertising to the assignment of drivers and all the 

way to payment for the travel and payment of the drivers3.  

 

The casual carriage offered through Uber Pop has been held by the courts to 

be ineligible for issue of a permit or approval. Only carriage with taxis, excur-

sion travel and long-distance travel as well as carriage with leased omnibuses 

and leased cars are allowed as occasional carriage. Nor can Uber Pop be 

deemed to constitute taxi carriage. First of all, B.V. does not keep the vehicles 

used at the ready at locations assigned to taxis by government authorities. 

Secondly, there is no transport obligation on the part of the drivers, which is 

especially characteristic for taxi carriage, however. Nor are the vehicles la-

belled as vehicles for commercial carriage of persons, which is after all espe-

cially characteristic of the taxi business. Nor are the vehicles marked as vehi-

cles for the commercial carriage of persons. 

 

The objection of Uber B.V. to the effect that the prohibition violates the free-

dom to pursue a profession guarantied by the constitution was not accepted 

by the administrative courts. Overriding public interests are an argument that 

occasional carriage of persons is at any rate not eligible for approval if the 

business entity uses uninsured motor vehicles for commercial purposes and 

the payment of income tax and social security for the drivers as well as value-

added tax on remuneration is not provided for in the business model practiced 

by Uber B.V..  

 

Here it should at the same time be taken into account that car insurance poli-

cies respectively stipulate in their general terms and conditions that the vehi-

cle may only be used for the purpose stipulated in the insurance agreement 

                                                
3 Hamburg Superior Administrative Court, decision rendered on 24 September 2014, 3 Bs 175/14; SVR 

2015, 222, 223  
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(the so-called “usage clause”). A violation of the usage clause is deemed to 

occur if a vehicle is not provided for its own usage any longer, but rather is 

used for the commercial carriage of persons4. Respecting the usage purpose 

is an obligation set out in the contractual agreement, however. Under § 28, 

section 2, subsection 1 of the Administrative Orders Act (VVG), the insurance 

company is not obligated to pay compensation in the event of violation of an 

obligation that is stipulated by contract to be fulfilled by the insured party and 

the insured party wilfully violates the obligation.  

 

Here the violation of the usage clause constitutes a violation of the obligation 

prior to the damage event, which means that the insurance company is not 

obligated to provide compensation. The insurance company can moreover 

also terminate the agreement in the case of a contractual obligation that is to 

be fulfilled by the insured party towards the insurance company prior to the 

occurrence of the insured event.  

 

It must be taken into account, however, that release from the obligation to 

provide compensation with motor vehicle third-party liability insurance (this 

is an exception compared to other third-party liability insurance policies) only 

has an impact on the internal relationship with the insured party, as injured 

third parties – including the guest passengers/passengers – also retain their 

claim to complete compensation under § 117 of the Administrative Orders Act 

even when the insurance company is released from its obligation to provide 

compensation to its insured party5.  

 

Uber B.V. had attempted to file a constitutional complaint against the ruling 

handed down by Hamburg Superior Administrative Court with the German 

                                                
4 Frankfurt Superior Regional Court, ruling handed down on 30 August 2000 – 3 O 124/99, 

Schadenpraxis 2002, 30, Rebler: Mi(e)tfahrgelegenheit modern – WunderCar und Uber POP: rechtliche 

Grauzone oder schon Illegalität? DAR 2014, 550, 552  
5 Hamm Superior Regional Court, ruling handed down on 7 December 2012 – I 9 U 117/12 – NZV 2013, 

301 
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Federal Constitutional Court. The Federal Constitutional Court did not accept 

the constitutional case, however, holding that it was inadmissible6.  

 

4. But not only the administrative courts, but also the civil courts have been re-

viewing Uber B.V.’s entry into the market. Thus numerous taxi associations 

have successfully sought and obtained injunctive relief against Uber B.V.7. 

 

Particular attention was generated by an action in the main proceeding taken 

by Genossenschaft Taxi Deutschland against Uber B.V.. Genossenschaft Taxi 

Deutschland is an affiliation of taxi switchboards in Frankfurt, Munich, Dort-

mund, Bremen, Hamburg and other cities in Germany. It operates the taxi or-

der app (Taxi-Deutschland) and a national taxi order number, 22456. Passen-

ger guests ordering a taxi at this number in places with more than 5,000 in-

habitants are connected to local taxi switchboards or a local taxi enterprise.  

 

In a ruling handed down on 18 March 2015 – 3-08 O 136/14 – Frankfurt am 

Main Regional Court prohibited Uber B.V. from brokering desires of passenger 

guests for carriage via the technical application “Uber” and drivers using the 

technical application “Uber Pop” in business commerce for competitive pur-

poses if drivers perform carriage of persons in exchange for remuneration and 

these drivers to not have a permit issued under the German Passenger 

Transport Act.  

 

In the opinion of Frankfurt Regional Court, this brokerage of carriage of per-

sons for a charge is unfair in the meaning of the German Act Against Restraints 

of Competition (Gesetz gegen den unlauteren Wettbewerb), as the carriage of 

guest passengers is deemed to constitute occasional carriage for remunera-

tion in the meaning of the German Passenger Transport Act, while the drivers 

                                                
6 Federal Constitutional Court, decision rendered on 13 November 2014 – 1 BVR 2861/14 
7 For example: decision rendered by Frankfurt am Main Regional Court on 25 August 2014 – 2-03 O 

239/14 
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using the service do not have any license for the carriage of persons. The cru-

cial aspect in the view of Frankfurt Regional Court was the fact that the busi-

ness entity is using uninsured motor vehicles for commercial use, while pay-

ment of value-added tax in Germany and social security for the drivers are not 

provided for in the business model. Another crucial issue is furthermore that 

motor vehicles that are licensed for the carriage of persons have to undergo 

technical inspections more often than normal motor vehicles. According to the 

Court, drivers would furthermore have to be examined to make sure that they 

are reliable and personally suited for the task. Precisely these safety standards 

are avoided by Uber B.V. through its business model.  
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5. Consequences of the decisions issued by the administrative and civil courts: 

 

Uber B.V. discontinued its “Uber Pop” service at the end of May 20158. 

 

Instead, Uber B.V. launched an additional service as an option for its app in 

May 2015, initially in four cities (Munich, Frankfurt, Hamburg and Düsseldorf): 

the option Uber X. This allows brokerage of trips that are performed by li-

censed hired-car businesses. All the drivers are accordingly supposed to have 

a license for the carriage of persons (see www.Uberxgermany.com). The un-

dersigned does not known whether any litigation is already pending on this 

business model.  

 

Conclusion:  

 

The original attempt on the part of Uber B.V. to establish a new business model 

failed due to the absence of a license for the carriage services offered under the 

German Passenger Transport Act and in particular the absence of adequate insur-

ance coverage for the carriages. It remains to be seen to what extent the variant 

Uber X will be successful.  
 

Ralf-Thomas Wittmann, Rechtsanwalt 

 

 

 

 

                                                
8 Heise online from 29 May 2015 

http://www.huberxgermany.com/

